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U.S. Customs Service 


Treasury Decision 


(T.D. 85-74) 


Recordation of Trade Name: “AMERICAN FAN RETAIL 
ASSOCIATION, INC.” 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of recordation. 


SUMMARY: On February 1, 1985, a notice of application for the 
recordation under section 42 of the Act of July 5, 1946, as amended 
(15 U.S.C. 1124), of the trade name “AMERICAN FAN RETAIL AS- 
SOCIATION, INC.” was published in the Federal Register (50 FR 
4828). The notice advised that before final action was taken on the 
application, consideration would be given to any relevent data, 
views or arguments submitted in opposition to the recordation and 
received not later than April 12, 1985. No responses were received 
in opposition to the notice. 

Accordingly, as provided in section 133.14, Customs Regulations 
(19 CFR 133.14), the name “AMERICAN FAN RETAIL ASSOCIA- 
TION, INC.” is recorded as the trade name used by American Fan 
Retail Association, Inc., a corporation organized under the laws of 
the State of Delaware, located at 125 Walnut Avenue, Bronx, New 
York 10454. The trade name is used in connection with fans manu- 
factured in Taiwan and Hong Kong. 


DATE: May 1, 1985. 

FOR FURTHER INFORMATION CONTACT: Harriet Lane, Entry, 
Licensing and Restricted Merchandise Branch, 1301 Constitution 
Avenue, NW., Washington, D.C. 20229 (202-566-5765). 

Dated: April 26, 1985. 
Epwarp T. RossE, 
Acting Director, 
Entry Procedures and Penalties Division. 


[Published in the Federal Register, May 1, 1985 (50 FR 18610)] 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 85-47) 


AFFILIATED FM INSURANCE Co., AS SUBROGEE OF Fiat Morors OF 
Nortu America, INc. AND Fiat Morors oF NortH AMERICA, 
INC., PLAINTIFFS v. UNITED STATES, DEFENDANT 


Court No. 83-7-01039 
Before DiCar1o, Judge. 


MEMORANDUM OPINION AND ORDER 


Plaintiffs seek refund under section 558(a\(2) of the Tariff Act of 
1930, as amended, 19 U.S.C. § 1558(aX(2) of duties paid on automo- 
biles damaged after released from the custody of the United States 
Customs Service and subsequently exported. Since the vehicles 


were not “prohibited articles” at the time of entry into the United 
States, section 558(a\(2) does not apply. 
[Judgment for defendant.] 


(Decided April 19, 1985) 


Podvey, Sachs & Catenacci (Henry J. Catenacci) for the plaintiffs. 

Richard K. Willard, Acting Assistant Attorney General, Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office (Michael P. Maxwell) for the defend- 
ant. 


_ DrCarto, Judge: Between December, 1979 and September 1980, 

Fiat Motors of North America, Inc. (Fiat) made seventeen entries 
covering 1,578 automobiles at Wilmington, Delaware. Fiat paid all 
duties and the vehicles were released to Fiat from the custody of 
the United States Customs Service (Customs). 

In October, 1980, a tidal flood struck the Wilmington port. The 
vehicles were declared constructive total losses. Affiliated FM In- 
surance Company (Affiliated) became the owner of the automobiles 
when it paid Fiat the landed cost of the vehicles, including the 
duties, under an insurance contract. 

Affiliated attempted to mitigate its losses by selling the vehicles 
for salvage. Affiliated was thwarted from selling the vehicles in the 
United States when Fiat removed the Environmental Protection 
Agency (EPA) and National Highway Traffic Safety Administration 
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(NHTSA) certificates from the vehicles! and obtained a preliminary 
injunction against Affiliated in the United States District Court for 
the District of New Jersey, enjoining the sale of the vehicles in the 
United States and Canada. Fiat Motors of North America, Inc. v. 
Affiliated FM Insurance Co., Civil Action No. 81-25 (D. N.J. March 
12, 1982), aff'd, 691 F.2d 490 (8rd. Cir. 1982). The United States was 
not a party to that proceeding. The damaged vehicles were then ex- 
ported. 

The seventeen entries were liquidated between July 24, 1981 and 
November 5, 1982. On January 6, 1983, Affiliated requested reliqui- 
dation of the entries pursuant to section 520(c\(1) of the Tariff Act 
of 1930, as amended, 19 U.S.C. § 1520(c\(1) (1982). The next day, Af- 
filiated, as subrogee of Fiat, filed protests against the seventeen en- 
tries seeking a refund of duties under section 558(a)\(2) of the Tariff 
Act of 1930, as amended, 19 U.S.C. § 1558(a)(2) (1982). The protests 
were denied on January 28, 1983? 

Affiliated, joined by Fiat, filed the summons and complaint con- 
testing the denial of the protests* under 28 U.S.C. § 1581(a) and 
Customs denial of or failure to act on their section 520(c)\(1) claim.‘ 

The defendant moves to dismiss the action claiming that the 
plaintiffs have failed to state a claim upon which relief can be 
granted. The motion is granted. 

The question to be decided is whether plaintiffs are entitled to a 
refund of duties. Refund of duties after the release of merchandise 
is governed by section 558(a), which provides: 

(a) No remission, abatement, refund, or drawback of estimated or 
liquidated duty shall be allowed because of the exportation or de- 
struction of any merchandise after its release from the custody of 
the Government, except in the following cases: 


(1) When articles are exported with respect to which a draw- 
back of duties is expressly provided for by law; 

(2) When prohibited articles have been regularly entered in 
good faith and are subsequently exported or destroyed pursu- 
ant to a law of the United States and under such regulations 
as the Secretary of the Treasury may prescribe; and 

(3) When articles entered under bond, under any provision of 
law, are destroyed within the bonded period as provided for in 
section 1557 of this title, or are destroyed within the bonded 


‘Sale of automobiles in the United States is prohibited without these certificates. See 15 U.S.C. § 1397(aX1) 
(1982); 42 U.S.C. § 7522(aX1) (1982). 

?Customs denied each protest, stating “Protester is not a party within the purview of 19 C.F.R. 174.12”. De- 
fendant conceded at oral argument that if Affiliated demonstrated that it was the subrogee of Fiat under the 
insurance contract, it could file the protests as the “importer” within 19 U.S.C. § 174.12(aX1). The Court finds 
that Affiliated is the subrogee of Fiat. 

3Since protests of eight of the seventeen entries were not timely within section 514(cX2) of the Tariff Act of 
1930, as amended, 19 U.S.C. § 1514(cX2) (1982), the Court does not have jurisdiction to consider their denial by 
Customs. Lowa, Ltd. v. United States, 5 CIT 81, 561 F.Supp 441 (1983), affd, 724 F.2d 121 (Fed. Cir. 1984). 

‘Plaintiffs fail to state a claim under section 520(cX1), which is available only to challenge “clerical error, 
mistake of fact or other inadvertance not amounting to an error in the construction of a law”. See C.J. Tower & 
Sons of Buffalo, Inc. v. United States, 68 Cust. Ct. 17, 336 F. Supp. 1395 (1972), aff'd, 61 CCPA 90, C.A.D. 1129, 
499 F.2d 1277 (1974) (discussing legislative history of section 520(cX1)). There is no allegation that Customs has 
made any mistake of fact or clerical error in this case. 
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period by death, accidental fire, or other casualty, and proof of 
such destruction is furnished which shall be satisfactory to the 
Secretary of the Treasury, in which case any accrued duties 
shall be remitted or refunded and any condition in the bond 
that the articles shall be exported shall be deemed to have 
been satisfied. 


Plaintiffs rely on the exception provided by section 558(a)(2), ar- 
guing that the cars were “prohibited articles” because they could 
not be sold in the United States after the EPA and NHTSA certifi- 
cates were removed and the preliminary injunction issued. 

The Court disagrees. In order to be “prohibited articles’ under 
section 558(a\(2) the vehicles must have been “prohibited articles” 
at the time of entry into the United States. See Wm. J. Jones & Co. 
v. United States, 38 CCPA 158, 161-62, C.A.D. 453 (1951) (plaintiffs 
must demonstrate “that the involved merchandise arrived in 
such * * * condition as to constitute a prohibited article within 
the meaning of section 558 * * *”); Glazer’s Wholesale Drug Co. v. 
United States, 51 Cust. Ct. 39, C.D. 2411 (1963). The vehicles were 
not “prohibited articles’ when they entered the United States. 

Plaintiffs present no case, and the Court finds none, where duties 
were refunded under section 558 because the merchandise became 
“prohibited articles” after entry into the United States. Plaintiffs 
cite Kreutz & Co. v. United States, 20 CCPA 109, T.D. 45752, (1932) 
and Kroger Grocery & Baking Co. v. United States, 14 Cust. Ct. 59, 
C.D. 911 (1945), but in both cases the merchandise was “prohibited 
articles” when imported. 

Simply stated, section 558(a)(2) does not insure importers against 
loss by refunding duties if merchandise becomes unmarketable 
after entry. See Camilo E. Rosello, Inc. v. United States, 63 Cust. 
Ct. 454, C.D. 3935 (1969) (no provision permits refund of duties 
where merchandise is destroyed after release from custody of Cus- 
toms). 

Since the cars were not “prohibited articles’ when entered, 
plaintiffs fail to state a claim upon which relief can be granted. 

The motion to dismiss is granted. Judgment will be entered ac- 
cordingly. 








ABSTRACTED REAPP: 


JUDGE & 
DECISION BASIS OF 
DATE OF COURT NO. 


R85/164 Watson, J. Associated Importers | R63/3112, Export value 
April 11, etc. 
1985 


Watson, J. Berven Carpets Corp. | 244484A, Export value 
April 11, ete. 
1985 


Watson, J. Elite Sales Corp. Export value 
April 11, 
1985 


Watson, J. 
April 11, 
1985 


Kaysons Export value 
International Ltd. 


Michelin Tire Corp. Countervailing 
duties 


R66/6101, Export value 
etc. 





APPRAISEMENT DECISIONS 


Appraised values as shown | Agreed statement of facts | San Francisco 


on entry documents, less 
7.5% thereof, net packed 


Appraised values as shown 
on entry documents, less 
7.5% thereof, net packed 


F.o.b. unit invoice prices 
plus 20% of difference 
between f.o.b. unit prices 
and appraised values 


F.o.b. unit invoice prices 
plus 20% of difference 
between f.o.b. unit in- 
voice prices and ap 
praised values, net 
packed 


Appraised values as shown 
on entry documents, less 
7.5% thereof, net packed 


2.518 


F.o.b. unit values plus 20% 
of difference between 
f.o.b. unit prices and ap- 


praised values 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Transistor radios and radio 
parts; an entirety 


San Francisco 
Rugs 


New York 


Seattle 

China dinnerware and 
stainless steel flatware 
Los Angeles 
Michelin  x-radial 
belted tires 


steel 


New York 
Transistor radios together 
with their accessories 


and parts; an entirety 
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ABSTRACTED REAPPRAISE: 


JUDGE & 
DECISION BASIS OF 
NUMBER ame PLAINTIFF cour 0 URT NO.| = VALUATION 


R85/171 Watson, J. S. Shamash & Sons, 223099A- Export value 
April 11, Inc. 02656, etc. 
1985 


R85/172 Watson, J. S. Shamash & Sons, Export value 
April 11, Inc. 
1985 


| 


R85/173 Watson, J. 
April 11, 
1985 


R85/174 Watson, J. Safeway Stores, Inc. R60/20019, | Export value 
April 11, etc. 
1985 


R85/175 Zado Goldenberg Inc. | R60/5550, Export value 
etc. 


R85/176 : Zado Goldenberg, Inc. | 278709A, Export value 
etc. 





F.o.b. unit invoice prices 
plus 20% of difference 
between f.o.b. unit prices 
and appraised values 


F.o.b. unit invoice prices 
plus 20% of difference 
between f.o.b. unit prices 
and appraised values 


F.o.b. unit invoice prices 
plus 20% of difference 
between f.o.b. unit prices 
and appraised values 


F.o.b. unit invoice prices 
plus 20% of difference 
between f.o.b. unit in- 
voice prices and ap 
praised values, net 
packed 


Appraised unit values less 
7.5% thereof, net packed 


Appraised unit values less 
7.5% thereof, net packed 


\ISEMENT DECISIONS—Continued 


Agreed statement of facts 


Agreed statement 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


PORT OF ENTRY AND 
MERCHANDISE 


New York 
Silk fabrics, etc. 


New York 
Silk fabrics 


Seattle 
Canned tuna in brine 
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